IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

PHILLIPBLUME and
DANIEL JARAMILLO,

Plaintiffs,
CIVIL ACTION
V.
No. 00-2559-CM
DAVID MENELEY and
SHAWNEE COUNTY, KANSAS,
Defendants.
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MEMORANDUM AND ORDER

Pending before the court is defendant Shawnee County’ s Motion for Reconsideration (Doc. 141),
in which defendant asks the court to reconsider that portion of its June 25, 2003 Memorandum and Order
(Doc. 139) that denied defendant Shawnee County’ s Motionfor Summary Judgment (Doc. 91). In support
of itsMotionfor Reconsideration, defendant Shawnee County directs the court to examine arecent Kansas
Supreme Court case that may serve to negate any vicarious ligbility defendant Shawnee County would
otherwise have in this case. For the reasons et forth below, defendant’s Motion for Recongderation is
granted, but that portion of defendant’s Motion for Summary Judgment that the court previoudy denied is
gtill denied.

l. Background

This caseinvolvesdlegations that plantiffs, two employees of the ShawneeCounty, K ansas Sheriff’s

Department, were denied promotions by defendant Shawnee County because of statements plaintiffs made

to outsde law enforcement agencies regarding Sheriff’s Department activities. Specificdly, plaintiffs dlege




that defendant Meneley kept plaintiffs from being promoted because plaintiffs had made dlegations which
led to the internd invedtigation and eventua ouster of defendant Mendey. Pantiffs also assert that these
disclosures were conditutiondly protected speech under the Firss Amendment. On April 29, 2002,
defendant Shawnee County filed its Motion for Summary Judgment. Among its reasons for requesting
summary judgment, defendant Shawnee County arguedthat it could not be lidble for any actions of defendant
Mendey unlessplaintiffs alegations met the stlandard set forthin Monell v. Department of Social Services
of City of New York, 436 U.S. 658, 691 (1978). The court found that the Monell standard was satisfied
and denied the motion for summary judgmen.

However, one of the bases the court set forth for its ruling was defendant Shawnee County’s
oversght power over the Sheriff’s Department. In January of this year, the Kansas Supreme Court issued
an opinion that migt cal into question this basis. Because a change in governing law is a basis for
recondderaion, Fed. R. Civ. P. 59(e), the court will reconsider its earlier ruling in light of the new law.

. The Nielander Opinion

In January of this year, the Kansas Supreme Court issued its rding in Board of County
Commissionersof County of Lincoln, Kansasv. Nielander, 275 Kan. 257, 62 P.3d 247 (2003). Inthat
case, the Board of County Commissionersof Lincoln County had attempted to fireaLincolnCounty Sheriff's

deputy. The sheriff had ressted the board’ s authority to fire his deputies and apped ed the board' sdecision.

On appedl, the Kansas Supreme Court reversed the board' s termination of the deputy and stated

that:




The sheiff is an independently eected officer whose office, duties, and

authoritiesare established and del egated by the legidature. Thesheriff isnot

a subordinate of the board of county commissioners and neither are the

undersheriff or the sheriff’ s deputies and assdants. Rather, the sheriff isa

state officer whose duties, powers, and obligations derive directly from the

legidaure and are coextensive with the county board . . .The board of

county commissioners is the means by which the legidature finances the

operations of the office of the sheriff. The board of county commissioners

isnot freeto usurp the powers of the office of sheriff by controlling the hiring

or firing of the deputies and assstants gppointed by the sheriff.
Id. at 261-262. The shexiff’s postion isa creature of state law, one of many elected positions created to
carry out the various duties of county government. These elected positions are not subordinate to one
another; they are equa positions, each empowered with the task of running one of the departments of the
county government. 1d. The court interpretsthis holding as sating that acounty board of commissionershas
no oversght over a sheriff’s department, and therefore no vicarious liahility for employment practices of the
sheriff.

1. Nielander’s Ramifications Regarding Whether Defendant Shawnee County is a Proper
Defendant in This Case

The Shawnee County Board of Commissioners clearly did not have oversaght over the actions of
defendant Meneley. Moreover, even if the Board of Commissioners beieved it could veto the actions of
defendant Meneley, Nielander shows that any attempt to veto these actions would have been reversed on
gpped. However, the Shawnee County Board of Commissionersisnot adefendant to thisaction. Shawnee
County isthe defendant. The court and the parties have cons stently midabeled defendant Shawnee County
as the Shawnee County Board of Commissioners, and this has been an error.

While the Shawnee County Board of Commissoners is not a party to this case, it has — from the

beginning of this case — undertaken the defense of defendant Shawnee County’s interests. Counties in
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Kansas are legd fictions created by the legidature,  corporate entitieswith boards of county commissoners
to transact county business, as well as the offices of county clerk, county treasurer, register of deeds, and
sheriff.” Id. at 262 (citations omitted). A county, therefore, may only act through itsagentsand officers. See
id. The court interpretsthis section of Nielander as holding that a sheriff’ s department is one of the offices
through which acounty may act, as is a board of commissioners. They are two separate arms of county
government.

The county sheriff “isthe officid respongble for his department and is subject to follow personne
policies of the county in relation to the county employees under his supervison.” State ex rel. Stovall v.
Meneley, 271 Kan. 355, 372, 22 P.3d 124 (2001) (emphasis added) (citation omitted). The sheriff must
follow county employment policies, and those policiesare established for dl county employees by the board
of commissoners. Nielander, 275 Kan. at 264.

Based on the record before it, the court determines that plaintiffs are county employees and,
therefore, defendant Shawnee County is a proper party to this suit. The Shawnee County Sheriff’s
Department isthe individua department of defendant Shawnee County for which plaintiffsworked. To the
extent that the Shawnee County Board of Commissioners has undertaken defendant Shawnee County’s
defense, defendant Shawnee County cannot assert defenses to which only the Board of Commissioners
would be entitled. Nielander shows that the Board of County Commissonersis only one of many offices
that may act on behdf of defendant Shawnee County; the county and the board are not one and the same.
Therefore, the court finds that the argument set forth by the Shawnee County Board of Commissionersis
moot, as the board is not aproper party to this case, and asthe court’s holding in Nielander isinapplicable

to defendant Shawnee County as awhole.




IV.  Applying Monell in Light of Nielander: Defendant Shawnee County’s Liability
Loca governing bodies can be sued “for monetary, declaratory, or injunctive relief where

... the action that is dleged to be uncongtitutiond implements or executes a policy statement, ordinance,
regulation, or decisonaffiaaly adopted and promulgated by that body’ s officers.” Monell, 436 U.S. at 690.
Defendant Shawnee County argues that, inorder for defendant Shawnee County to be ligble for the actions
of defendant Meneley and the Shawnee County Sheriff’s Department, either those actions must have been
taken pursuant to an established palicy or custom of the county, or defendant Mendey must have had find
policymaking authority for the county. The court agrees. Seeiid., at 690-96.

In its previous order, the court set forthtwo findingsregarding thisissue. Firgt, the court found that
there existed questions of materid fact regarding the Sheriff’ s Department’ s promotions policy. Defendant
Mendey sat on every promotions pand, and it is unclear from the record how much influence he exercised
over the recommendations of the panedl members. The promotions pand was apart of established Sheriff’s
Department policy. The court concluded that areasonablejury could find that the Sheriff’ s Department used
this policy to violate plantiffs rights and that defendant Shawnee County had adopted this policy.

Second, the court stated that the denid of plantiffsS promotions was — according to the record —
effectuated through standard Sheriff’s Department procedures. The uncontroverted facts indicate that the
pands denied plantiffs gpplications for promotions and that the Sheriff’s Department implemented these
denias. There hasbeen no indication that the decision to deny the promotions violated Sheriff’ s Department
policy. On the contrary, dl of the parties agree that the denia of plaintiffsS promotions was effectuated
through the established Sheriff’s Department promotion policy. It is aso uncontested that the Sheriff's

Depatment was bound to follow the personnd procedures established by the Board of County
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Commissioners for dl county employees. See Kan. Stat. Ann. § 19-805(d).! Obvioudy, plaintiffs were
denied promations within the confines of county policy. The court finds that the Sheriff’s Department’s
actions condtituted an officid policy or custom of defendant Shawnee County within the meaning of Monel .

Fndly, Nielander establishes another point upon which this court was silent in its previous order.
Nielander darifiesthat the Sheriff’s Department is autonomous. No other county department has authority
over the practicesof the Sheriff’ s Department, except to the extent that the Board of Commissioners setsthe
budgets and personnel policies of dl county offices. Therefore, defendant Meneley was clearly a find
policymaker for defendant Shawnee County. Defendant Shawnee County arguesthat the Board of County
Commissioners never gave defendant Mendey the authority to take many of the actions plaintiffs dlege.
However, Nielander makes it clear that it isnot up to the Board of County Commissoners to direct the
sheiff's activities  The Sheriff’s Department is an autonomous branch of defendant Shawnee County.
Defendant Shawnee County argues that it cannot be held ligble for merdly employing defendant Mendey.
The court agrees. See Monell, 436 U.S. at 693. However, this case is not analogous to a respondeat
superior case where an employee commits a tort without causation on the employer’ s part. In this case, if
aviolation was committed at dl, it was committed by a county department and by an €l ected officer — acting
in his officiad cgpacity — charged with carrying out a function of county government.

Defendant Shawnee County argues that defendant Meneley was a gate officia and that his actions

may not be attributed to the county. The court agrees that defendant Meneley was a Sate officid to the

% Any personnd action taken by the sheriff . . . shal be subject to the following: (1) Personnel
policies and procedures established by the board of county commissionersfor al county employees other
than eected officids.” Kan. Stat. Ann. 8 19-805(d).
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extent that his position was created by state legidation and that he did not answer to any other branch of
county government. However, the court disagrees with defendant Shawnee County’s argument that
defendant Mendey's actions do not bind defendant Shawnee County. If the elected policymakers of the
county government are incgpable of acting onthe county’ sbehdf, thenno personis capable of doingso. As
stated above, a county is a corporate being that may only act through its agents and officers. Although the
sheriff answers to the state, and not to the county board of commissioners, the sheriff’ s department is clearly
abranch of county government.

This court must determine issues of state law asit believesthe highest state court would decide them.
SeeClark v. State Farm Mut. Auto. Ins. Co., 319 F.3d 1234, 1240 (10" Cir. 2003). Thecourt concludes
that the Kansas Supreme Court did not intend for Nielander to negate the Supreme Court’s holding in
Monell that locd government may be hed accountable under 8 1983. If Nielander were interpreted as
defendant Shawnee County urges, thendl county officers— board of commissoners, clerk, treasurer, register
of deeds, attorney, and sheriff — could bind only the state through their officid actions. Asthe county may
only act through its agents and officers, this interpretationwould open the State of Kansas up to liability for
any lawsuit that would otherwise have been brought againgt the county involved. The court doesnot believe
this was the Kansas Supreme Court’ s intent and, therefore, reads Nielander in a more limited sense than
defendant Shawnee County recommends.

V. Conclusion

Therefore, the court modifies its June 25, 2003 Memorandum and Order to the extent it found that

questions of fact existed as to defendant Shawnee County’s liability. Nielander clearly establishes that

defendant Mendey was afind policymaker for defendant Shawnee County, and that his actions represent

-7-




officid policy and are attributable to defendant Shawnee County. SeeMondll, 436 U.S. at 693 (“it iswhen
executionof agovernment’s policy or custom, whether made by its lavmakers or by those whose edictsor
acts may be fairly said to represent officid policy, inflicts the injury that the government as an entity is
responsible under § 1983.”) Therefore, the court concludes as a matter of law that, if the jury finds that
plantiffs denid of promotionviolated thar First Amendment rights, defendant Shawnee County maybe held
lidble for the violation under Monell. Defendant Shawnee County’s Motion for Summary Judgment is
therefore denied as it concerns vicarious liahility.

ITISTHEREFORE ORDERED that defendant Shawnee County’ sMotionfor Reconsideration
(Doc. 141) isgranted. The court’s order of June 25, 2003 (Doc. 139) is amended as set forth above.

Dated this 16" day of July 2003, at Kansas City, Kansas.

g Carlos Murguia

CARLOSMURGUIA
United States District Judge




